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Although most borough council meetings take place

before the public, the Sunshine Act does permit

a council to go “behind closed doors” on certain,

limited occasions’ for “executive sessions.” The public

is excluded from these meetings, although the council

may admit those persons necessary to carry out the

purpose of the meeting.

Only the following topics can
be discussed during a council’s
executive session:

* Any aspect of employment
of specific public officers or
employees;

* Receiving information on and
talking over strategy and ne-
gotiations related to collective
bargaining agreements, labor
relations, or arbitration;

¢ Consideration of the purchase
or lease of real property, up to
the time an option to purchase
is obtained;

¢ Consultations with an attorney
or other professional adviser
about information or strategy
about litigation or issues on
which identifiable complaints
have been or are expected to be
filed; and

* Agency business that, if con-
ducted in public, would violate
a lawful privilege or lead to the
disclosure of information or
confidentiality protected by law.

A meeting in an executive session
to discuss an issue that does not
fit into one of these five narrow
categories would be in violation
of the Sunshine Act.

Once in executive session, dis-
cussion should be limited and
focused to the specific issue(s) for
which it was called. An execu-
tive session cannot be used by a
borough council to discuss any/
all topics.

Despite the fact executive ses-
sions can be held without public
participation and attendance, the
public nonetheless has a right to

know generally what the topic

of the discussion will be, or was.
Accordingly, one of the above rea-
sons must be announced to the
public with sufficient specificity.

Usually, executive sessions are
held either right before, during,
or immediately after, a regularly
scheduled meeting. The an-
nouncement is to be made at that
meeting.

However, if the executive ses-
sion is held between meetings,
the executive session must be
announced at the next public
meeting. Additionally, during
an executive session, the council
cannot take official action (i.e.,
binding votes).

continues on page 34...
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continued from page 33...

The taking of official
minutes is not required in
an executive session, nor
recommended. Likewise,
the use of audio recording
devices and the creation/
retention of personal notes
are not encouraged because
such information could
potentially be discoverable
through a Right-to-Know

request or a subpoena.
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The taking of official minutes is
not required in an executive ses-
sion, nor recommended. Likewise,
the use of audio recording devic-
es and the creation/retention of
personal notes are not encour-
aged because such information
could potentially be discoverable
through a Right-to-Know request
or a subpoena.

The Pennsylvania Courts have
provided guidance for announc-
ing executive sessions for litiga-
tion purposes. Based on relevant
case law,” it is recommended that
for matters already in litigation,
council announce to the public
the names of the parties involved
in the litigation, the docket num-
ber of the case, and where the
case is filed.
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Similarly, for expected legal
matters not already in suit, a
borough council should an-
nounce to the public the nature of
the complaint (e.g., “to discuss a
threatened personal injury suit”).
The identity of the complainant
should not be announced.

In short, the council should avoid
merely indicating to the public
that they met in executive session
to discuss “litigation matters.”

Although third parties may be
invited into an executive session
“to carry out the purpose of the
meeting,” the borough council
must be cognizant of who par-
ticipates in an executive session
and how it interacts with the
third party.



In Trib Total Media, Inc. v.
Highlands School District," the
Commonwealth Court held

that by including local business
owners in a closed executive ses-
sion with the school board and
the solicitor to discuss possible
resolution of pending tax assess-
ment litigation, the meeting was
outside the scope of a permissi-
ble executive session.

Noting that the executive ses-
sion had been called for the
purpose of seeking legal advice,
the court stated that nothing in
the Sunshine Act suggested that
opposing parties are necessary
participants. This meeting, in
essence, provided “a private au-
dience with the board” and gave
the third parties “an opportunity
to lobby the board to support its
position.”

The court indicated that an ex-
ecutive session called to discuss
pending litigation is confined to
private consultations between
the agency and its counsel or ad-
visers regarding litigation strat-
egy and information — subjects
that must be kept confidential

to protect an agency’s ability to
settle or defend the legal mat-
ters — and the presence of oppos-
ing parties would undermine
the essential purpose of such a
meeting.
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It is important to conduct executive sessions

correctly. Otherwise, a borough council runs the

risk of disclosing privileged information and/or

facing litigation from a member of the public.

The presence of the third parties
also destroyed any claim of attor-
ney-client privilege.

As a general rule, if a third party
is present at an executive ses-
sion, it is recommended that the
council receive information from
the third party, but hold off any
discussion (especially with the
solicitor) until after the third par-
ty is no longer in the executive
session.

Executive sessions provide an
opportunity to discuss certain
limited topics outside of the
public setting. This serves an im-
portant function in some limited
situations.

However, it is important to con-
duct executive sessions correctly.
Otherwise, a borough coun-

cil runs the risk of disclosing
privileged information and/or
facing litigation from a member
of the public. Borough council
members should be aware that
the Sunshine Act does give a

court the discretion to invali-
date any and all official action
taken in an improper executive
session, and also permits a court
to issue a monetary fine on an
agency member after a summary
conviction.

Consultation with the borough
solicitor is always recommend-
ed to ensure proper compliance
with the law.

About the authors: Andrew J.
Bellwoar, Esq., is a partner at Siana
Law. Jonathan P. Riba, Esq., is an
associate at Siana Law. Bellwoar has
represented municipal entities in all
aspects of litigation, including police
professional and public official liabil-
ity, with an emphasis on civil rights
issues and land use issues. Riba has
successfully defended school dis-
tricts and municipal entities in both
federal and state courts throughout
Pennsylvania. He focuses his
practice in employment and civil
rights litigation. Learn more at
www.sianalaw.com. ®

i 65 Pa.C.S.A. § 708.

"Reading Eagle Company v. Council of the City of Reading, 627 A.2d 305 (Pa. Cmwlth. 1993).

i3 A.3d 695 (Pa. Cmwlth. 2010).
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