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An employer should never dis-
count the importance of estab-
lishing and following hiring 
policies. In other words, employ-
ers should “trust the process.” A 
western Pennsylvania borough 
learned this lesson when its de-
cision to hire a new police chief 
was challenged by an unsuccess-
ful candidate for the position.

The borough hired the county’s 
first female police chief, pro-
moting an internal candidate 
after completing an external job 
search. One of the unsuccess-
ful applicants, a retired state 
trooper, filed an age and gender 
discrimination claim alleging he 
was denied the position despite 
having more patrol and super-
visory experience. He pointed 
to certain alleged procedur-
al irregularities in the hiring 
process attempting to infer that 

borough’s decision was discrim-
inatory. The borough ultimately 
prevailed in the trial court and 
successfully defended the result-
ing appeal. This was welcome 
news considering the borough 
had devoted three years of dis-
ruptive litigation to defend its 
hiring decision. 

Protecting Your 
Borough
The importance of adopting a 
well-defined procedure to govern 
the approach toward hiring can-
not be overstated. At the outset, 
a position’s minimum qualifica-
tions and eligibility requirements 
should also be adopted, in writ-
ing. Unsuccessful candidates may 
focus on deviations from the hir-
ing process, so it is important to 
‘trust’ or stick with the process.

In this sample case, the retired 
trooper claimed he was advised 
that the entire council would 
interview applicants for the 
position of chief of police. When 
interviews did not occur, his 
suspicion was naturally raised. 

Additionally, when he initially 
requested application informa-
tion, he was provided a copy of 
a patrol officer’s description and 
minimum qualifications. 

Finally, when he received a letter 
advising him that the borough 
selected a different candidate, 
the date of the letter pre-dated 
borough council’s vote to hire 
the police chief. In light of his 
suspicion, he requested to re-
view his application. 

When it was produced, he found 
that an envelope he provided 
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as part of his employment ap-
plication was not opened. These 
purported flaws, while not overt 
or direct evidence of age- or sex-
based animus, provided enough 
ammunition to attack the process 
and to infer invidious conduct.

Contrary to his allegations, the 
facts revealed that after screen-
ing the applicants to two final-
ists, council determined that 
since they already knew both 
finalists – the retired trooper and 
the internal candidate – there 
was no need to proceed with 
individual interviews. 

As to being provided the wrong 
job description? The qualifica-
tions of a patrol officer were 
provided because no formal job 
description for police chief had 
been adopted. The pre-dated 
rejection letter was simply a 
typographical error. Lastly, the 
unopened envelope was labeled 
as medical records. The borough 
did not require the submission 
of medical records and such re-
quirement may have violated the 
Americans with Disability Act. 
Thus, the envelope was ignored. 

Notwithstanding the innocent 
explanations, the circumstances 
continued to trigger a discrimi-
nation lawsuit.

Hiring Policy
A multitude of lessons can be 
gleaned from this factual sce-
nario. First and foremost, the 

municipality should adopt a 
comprehensive policy govern-
ing the hiring process. Any job 
vacancy is an opportunity for 
your municipality to review the 
job descriptions and minimum 
qualifications to: 

•	Assure	accurate	reflection	of	
your governing body’s goals;

•	Ensure	ADA	compliance	by	
objectively identifying physi-
cal requirements and essential 
functions of the job; and

•	Formally	adopt	hiring	policies	
before the job search begins. 

The hiring policy should also de-
termine whether to advertise a job 
vacancy, which is a good practice, 
but not legally required. The poli-
cy should explain how, when, and 
by whom applications and letters 
of interest will be screened and 
the manner in which applicants 
will proceed through the process. 

The policy should identify the 
interview process – if and when 
interviews are planned, the 
number of finalists who will be 
interviewed, and who will con-
duct the interview on behalf of 
the employer. 

It is also recommended that a 
policy provide guidance on when 
to contact personal references and 
prior employers. It should iden-
tify whether and to what extent 
post-offer background checks 
will be performed, (e.g., criminal 
history, drivers’ records, physical 
exams, and drug tests). 

If the position will be responsible 
for managing the finances of the 
municipality, a credit report may 
be advisable. Be aware, however, 
that federal law strictly limits the 
use of such reports. Because of 
the legal implications associated 
with the use of credit and crim-
inal history reports, you should 
seek legal guidance before utiliz-
ing them. Decisions regarding the 
use of background checks in the 
hiring process should be made on 
a position-by-position basis.

Relating to background 
checks, the Equal Employment 
Opportunity Commission (EEOC) 
recently recommended best prac-
tices to avoid treating members 
of protected classes differently. 
Any background checks should 
be job-related for the position in 
question and consistent with an 
identifiable business interest. 

Per the EEOC, an employer must 
consider: 

•	time	of	a	conviction;	

•	nature	of	a	conviction;	

•	number	of	convictions;	and	

•	immediate	past	employment	
record. 

Unless the job is public safety 
related, employers may inquire 
about convictions, but are gener-
ally barred from inquiring about 
arrests. 

A hiring policy should also 
delineate whether utilization of 
the internet or social media to 
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research prospective candidates 
may occur, if at all. Care in social 
media research on an applicant 
should be taken so as not to pre-
maturely identify a candidate’s 
membership in a protected class. 

Remember, what happens during 
an interview does not always 
stay in the interview, especially 
when applicants perceive them-
selves as victims of improper 
questioning. Questions should 
not include those from which 
you can reasonably infer a per-
son’s age or religious affiliation.

For example, you may ask 
about a candidate’s educational 
background but not the year 
of graduation. You can inquire 
about whether a candidate can 
perform the essential functions 
of the position, but not about 
whether he or she has a dis-
ability, is pregnant, or plans to 
become pregnant. And it should 
go without saying, but you 
should never inquire about an 
applicant’s dress or appearance, 
or whether the applicant is will-
ing to meet for drinks or dinner 
after the interview. 

To avoid future litigation – or 
to be ready when it occurs – it 
is recommended that a hiring 
policy that accounts for and 
follows the points above be 
adopted. Establishing written 
job descriptions and minimum 
qualifications will help to en-
sure all applicants are evaluated 
objectively. 

Additionally, to memorialize 
the decision-making process, 
keep any records generated 
during interviews, which may 
be subject to disclosure in 
future litigation. You should 
retain records demonstrating 
how applicants were screened, 
the interview questions and 
responses, the overall rating(s) 
of each prospective candidate, 
and any information obtained 
through personal reference and 

employment checks. When ques-
tions arise, consult your solicitor 
or labor counsel.

About the Author: Eric M. Brown 
is an attorney with Siana Bellwoar. 
He can be reached at embrown@
sianalaw.com. Visit www.sianalaw.
com to learn more. 

Remember, what happens during an 

interview does not always stay in the 

interview, especially when applicants 
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