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By Brian C. Conley, Esq., and  
Christopher P. Gerber, Esq., 

Siana Bellwoar

It has been nearly a quarter 
century since attorneys for O.J. 
Simpson made claims that police 
planted evidence against their 
client. Today, this fabrication of 
evidence has spawned a new 
civil rights claim, the growth 
of which presents new chal-
lenges for police officers and 
municipalities.

Persons claiming that their pros-
ecution was based on fabricated 
evidence have had the right to 
file civil rights claims under the 
U.S. Constitution’s Fourteenth 
Amendment. Claims asserting 
that fabrication of evidence led to 
a conviction were brought under 
theories of procedural due pro-
cess or malicious prosecution.

Due process is guaranteed by 
the Fourteenth Amendment and 

protects persons from govern-
ment deprivation of “life, liberty, 
or property” without certain 
procedural safeguards. It also 
prevents the government from 
taking certain acts that deprive 
life, liberty, or property, even 
where the procedural safeguards 
are followed, if the action is so 
egregious that is said to “shock 
the conscience.” 

Claims of malicious prosecu-
tion are based on the allegation 
that criminal charges were filed 
against a person without probable 
cause, which “exists whenever 
reasonably trustworthy infor-
mation or circumstances within 
a police officer’s knowledge are 
sufficient to warrant a person 
of reasonable caution to con-
clude that an offense has been 

committed by the person being 
arrested.”i 

Setting the Bar
First recognized by the U.S. 
Third Circuit Court of Appeals 
in 2014, the new cause of action 
represents another source of 
liability against police officers. 
As articulated recently by Judge 
Hornak of the Western District of 
Pennsylvania, a fabrication-of-ev-
idence claim requires:

a plaintiff [to] show that there 
is a reasonable likelihood 
that, absent that fabricated 
evidence, the defendant would 
not have been criminally 
charged. To meet the “rea-
sonable likelihood” standard, 
the plaintiff must establish 
a “meaningful connection” 
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between the due process 
injury and the use of fabri-
cated evidence. The plaintiff 
must also establish “that the 
fabricated evidence ‘was so 
significant that it could have 
affected the outcome of the 
criminal case.’” Further, there 
is a “notable bar” for whether 
evidence was fabricated. “[T]
estimony that is incorrect or 
simply disputed should not be 
treated as fabricated merely 
because it turns out to have 
been wrong.” Instead, there 
must be persuasive evidence 
that the fabricated evidence’s 
proponents knew the evidence 
was incorrect or offered it in 
bad faith.ii 

The bar has been set high. A 
plaintiff must show that the 
evidence was false, planted, or 
otherwise fabricated and that the 
officer was aware that the evi-
dence was fabricated but offered 
it anyway and that it affected the 
outcome of the case.

In Halsey, a person was convict-
ed of murdering two children 
after the police falsely told him 
that he failed a polygraph test 
(which he actually had passed) 
and inserted information that he 
could not have possibly known 
into a confession that was extract-
ed after a relentless and coercive 
investigation.iii

In Black, the defendant was 
charged with arson after the fire 
investigator and police falsified a 
report about the source of the fire, 

destroyed evidence indicating 
the fire started as the result of an 
electrical problem, and misstated 
the dates of photographs support-
ing their conclusion that it was 
arson.iv

The Third Circuit Court has 
expressed that “…it will be the 
unusual case” in which an officer 
facing a civil action charging him 
with having fabricated evidence 
used in the criminal case does 
not prevail.v

The courts’ creation of the new 
claim also serves to lower the bar 
for liability in another sense. 

Proving Fabrication
Unlike a claim for malicious 
prosecution, a person asserting a 
fabricated evidence claim is not 
required to prove that the police 
lacked probable cause to arrest.vi 

The statute of limitations for 
these claims commences at the 
time the proceedings terminate 
in the person’s favor, which could 
potentially extend the life of the 
claim years into the future fol-
lowing appeals of a conviction.vii 

The relative lack of treatment 
of the new cause of action may 
result in unpredictability. While 
the claim generally falls within 
the Fourteenth Amendment, the 
Third Circuit has yet to deter-
mine whether a person must 
establish a deprivation of liberty 
or property (e.g., jail time, loss of 
business).

In Halsey and Black, the depriva-
tions were obvious: 22 years in 
prison and restrictions on travel 
related to attending hearings and 
posting bail. Two cases out of the 
Western District of Pennsylvania, 
taking guidance from the Second, 
Seventh, and Ninth Circuit U.S. 
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courts of appeal have held that 
such a deprivation is required.viii

However, these cases are not 
binding precedent upon other 
courts in Pennsylvania – and one 
(Deforte) is on appeal to the Third 
Circuit. 

The tone of the cases that have 
recognized the claim suggest 
that the courts are likely to limit 
its breadth by requiring poof of 
an identifiable deprivation. The 
egregiousness of the violation in 
Halsey, i.e. investigators’ insertion 
of information into a coerced 
confession about which the de-
fendant could not have known, 
led the court to conclude that 
it “hardly [could] conceive of a 
worse miscarriage of justice.”ix 

Local government leaders and 
law enforcement officials should 
take heed of the new cause of 
action and take proactive mea-
sures to reduce exposure to such 
claims through vigilant training 
and education. Emphasis should 
be placed on the proper handling 
of evidence, drafting of police 
reports and affidavits of probable 
cause, and interviews of suspects 
and witnesses.

Chiefs of police and command 
staff should exercise strict over-
sight, review reports and evi-
dence, and impose appropriate 
discipline when officers commit 
misconduct or neglect. It is also 
critical to implement an adequate 
internal affairs policy, which en-
sures that the governing body is 

aware of complaints filed against 
officers and includes an effective 
and constitutional investigation 
process.

As the final policymaker, the 
borough council has the ulti-
mate responsibility to ensure 
that its police officers execute 
their official duties within the 
bounds of the law. Consultation 
with qualified attorneys who are 
versed in civil rights and labor 
law is recommended.

About the authors: Christopher P. 
Gerber, Esq., and Brian C. Conley, 
Esq., are attorneys who focus their 
practice in the areas of civil rights 
and labor law at Siana Bellwoar 
located in Chester Springs, PA. 
You can reach Gerber at cpgerber@
sianalaw.com or Conley at 
bcconley@sianalaw.com. 

The bar has  
been set high.  
A plaintiff must 
show that the 
evidence was 
false, planted, 
or otherwise 
fabricated and 
that the officer 
was aware that 
the evidence 
was fabricated 
but offered it 
anyway and 
that it affected 
the outcome of 
the case.

i  United States v. Myers, 308 F.3d 251, 255 (3d Cir.2002).
ii   DeForte v. Borough of Worthington, 364 F.Supp.3d 458, 480 (W.D.Pa. 2019) (internal 

citations omitted).
iii   See, e.g., Halsey v. Pfeiffer, 750 F.3d 273 (3d Cir. 2014) and Black v. Montgomery Cty., 

835 F.3d 358 (3d. Cir. 2016).
iv  Black, 835 F.3d at 362.
v  Black, 835 F.3d at 372.
vi  Black, 835 F.3d at 369.
vii  McDonough v. Smith, 139 S.Ct. 2149, 2154-2155 (2019).
viii   See Pazicni v. Miller, No. 17-cv-117, 2017 WL 2418688, at *7 (W.D. Pa., June 5, 2017) 

and DeForte v. Borough of Worthington, et al., 364 F.Supp.3d 458, 482 (W.D. Pa., 
March 4, 2019), appeal filed, No. 19-1755.

ix  Halsey, 750 F. 3d at 278.
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